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Executive Summary

The Washington State Department of Agriculture’s (WSDA) Pesticide Management Division (PMD)
has submitted annual reports to the Washington Legislature each February since 1989 as part of a
legislative mandate contained in the state’s pesticide law.

This current report is new in two key ways. Instead of reporting on cases from the previous calen-
dar year, the report now covers a full fiscal year. Secondly, the report has been expanded to include
more information on the activities of the pesticide compliance program and other activities that help
ensure the safe and legal use of pesticides.

WSDA’s Pesticide Management Division investigates allegations of pesticide misuse, inspects
pesticide users, dealers and distributors, registers pesticide products, tests, licenses and provides
continuing education for those involved with pesticide use and offers programs to dispose of waste
pesticides.

Regarding investigations, the division’s role is to determine if there is a preponderance of evidence
that a violation has occurred. The most common complaint is of pesticide drift.
A person or company found to have committed a violation can face:

e A verbal warning

¢ A Notice of Correction (NOC), which does not include any financial penalty

¢ A civil penalty, which includes Notice of Intent (NOI) explaining the violation and WSDA’s
intent to issue a civil penalty, including fines

¢ A license suspension

Complaints and Investigations

In FY'13, the Pesticide Management Division investigated 157 complaints, responding to 98% of
them within one working day.

Complaints were evenly distributed between Eastern and Western Washington

72 were complaints of pesticide drift, the majority involving ground applications of herbicides

35 complaints involved possible human exposure

¢ In 26 cases, there was some evidence of exposure with 21 of them involving an agricultural
application

e 4 cases involved children
+ Two of these investigations resulted in issuing an NOI, in the other two cases there was no

evidence of exposure documented

At the completion of case investigations, the WSDA assigns a severity rating ranging from 0 to 6
with 6 being the most severe and involving a human death.
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e Approximately 80% of cases were given a severity rating of 0 to 2 indicating no health symp-
toms or environmental damage

e 16% were classified with a 3 severity rating indicating minor short-term health effects or minor
environmental damage

e Less than 7% had a severity rating of 4 or 5 indicating more serious health or environmental
effects

e No cases carried a severity rating of 6

Of the 157 cases investigated, almost 62% resulted in some type of action, with 19 NOI’s issued
involving civil penalties.

Inspections

During FY 13, WSDA conducted over 200 inspections to ensure that applicators, dealers, manufac-
turers and employers complied with state and federal pesticide law. A significant effort is placed on
ensuring compliance with the Worker Protection Standard (WPS), the purpose of which is to protect
agricultural employees from exposure to pesticides. The PMD takes violation of worker protection
standards very seriously, moving quickly to civil penalties even for first-time offenders when they
place their employees in danger of bodily harm.

Worker safety

The PMD conducted 40 Worker Protection Standard inspections at farms that had used a pesticide in
the previous 30 days. During these inspections, 127 distinct violations were found. This resulted in
the issuance of 26 NOCs.

Training and certification

The PMD’s Certification & Training Program helps ensure safe and legal pesticide use through
strong certification and farmworker education programs. Many individuals who work with and
around pesticides, as well as those performing structural pest inspections, must obtain a WSDA li-
cense through the passage of content-relevant exams and participate in continuing education in order
to maintain them. C&T works closely with WSU Extension and industry representatives to provide
training and testing opportunities throughout the state.

Spanish outreach

C&T’s Farmworker Education Program (FEP) conducts a variety of innovative training programs in
Spanish, many in partnership with the agricultural industry, to bring pesticide safety information to
thousands of farmworkers each year. Many of these programs use hands-on, interactive techniques
that are especially effective for adults with limited literacy skills. The popularity and quality of the
programs provided by four highly effective bilingual trainers has resulted in a demand for training
beyond the capacity of the program, supported 50% by WSDA funds and 25% each from funding
provided by the Washington State Department of Labor & Industries (L&I) and the U.S. Environ-
mental Protection Agency (EPA).
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Legislative Mandate to Submit Annual Report

RCW 15.58.420 and RCW 17.21.350 require the Washington State Department of Agriculture
(WSDA) to report annually to the appropriate committees of the House of Representatives and the
Senate on the activities of WSDA under Chapters 15.58 RCW, the Washington Pesticide Control Act,
and 17.21 RCW, the Washington Pesticide Application Act. These two laws, along with the Rules
Related to General Pesticide Use, WAC 16-228, are administered by WSDA’s Pesticide Management
Division (PMD).

WSDA has submitted annual reports to the legislature since 1989. Whereas previous reports summa-
rized activities that occurred during the calendar year, a change has been made in the reporting peri-
od. Starting with this 2013 report, WSDA will now report activities that occurred during the previous
fiscal year, July 1 - June 30. This will allow WSDA to provide a more complete review of the work
conducted by WSDA in a 12-month period. Reporting by calendar year had resulted in an inability to
report final information on cases initiated later in the year.

The report includes a review of PMD’s pesticide incident investigation and enforcement activities,
including the number of cases investigated and the number and amount of civil penalties assessed. It
also details the types of inspections conducted with a focus on those to determine compliance with
the Worker Protection Standard (WPS). In addition, the FY'13 report is supplemented with new infor-
mation that will provide additional detail about compliance program activities including:

e Specific details about each investigation

e Complaints by category (human exposure, crop damage, etc) and urban vs. agriculture

e Enforcement actions on human exposure cases with specifics on those involving children
¢ Investigations and violations by activity, method of application and license type

e Active ingredients most commonly associated with complaints

The greater detail being incorporated into this annual report will allow WSDA to provide an analysis
of enforcement trends in future reports.

Lastly, the 2013 report will, for the first time, provide information on the activities of the Certifica-
tion & Training Program including the accomplishments of its Farmworker Education Program.
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Pesticide Investigations and Enforcement

Under authorities granted by Chapters 15.58 and 17.21 RCW, PMD protects human health and

the environment by ensuring the safe and legal distribution, use and disposal of pesticides in
Washington. PMD investigates complaints concerning possible pesticide misuse, storage, sales,
distribution, applicator licensing and building structure inspections for wood destroying organisms
(WDO) such as termites. The agency also inspects marketplaces, importers, manufacturers, and
pesticide application sites for compliance with state and federal requirements. Other activities of
the PMD include registering over 13,000 pesticide products and issuing over 24,000 applicator,
consultant, dealer and structural pest inspector licenses. PMD also has very active programs for
farmworker education and the disposal of unusable pesticides. PMD works closely with other state
and federal agencies and actively responds to stakeholder and citizen concerns.

In addition to registering over 13,000 pesticide products, the PMD is very active in the process

of finding solutions for growers with particular pest problems for which there is not a registered
pesticide available. PMD issues an average of 14 new Section 24¢ Special Local Need (SLN)
registrations each year when there is an existing or imminent pest problem and there is no efficacious
product sufficiently available. To qualify for a SLN registration on food crops, the pesticide must
have an established tolerance on the crop. There are currently 183 SLNs available for use. SLNs
are generally issued with a 5-year time frame to permit a periodic review of the use before reissuing
the registration. When there is no tolerance established, PMD can submit a request to EPA for

a Section 18 Emergency Exemption from registration. The applicant must demonstrate that the
situation is urgent and will result in significant economic loss before EPA will issue a Section 18
and the registrant must be working towards federal registration of the particular use. PMD requests
and receives approximately six Section 18s annually. Section 18s and SLNs have been estimated to
save the grower community well over $100 million annually in crop losses. WSDA also reviews an
average of 26 Experimental Use Permits yearly, which supports research and development of new
pesticides and uses.

The PMD’s Waste Pesticide Identification and Disposal Program collects unusable agricultural and
commercial grade pesticides from residents, farmers, small businesses and public agencies free

of charge. Events are held at locations across Washington State where customers can bring their
unusable pesticides for proper disposal. In addition, the disposal program provides direct on-site
technical assistance when requested, especially when the customer is unfamiliar with the pesticides
or they are physically unable to prepare the chemicals for disposal. The goal of this program is to
properly dispose of unused or unusable pesticides to prevent human and animal exposure, prevent
use of cancelled pesticides on crops and to help eliminate the potential source of contamination to
the environment.

Demand for the disposal program remains high. Since the program began in 1988, it has safely
collected and disposed of over 2.8 million pounds of unusable pesticides from over 7,500 customers.
During the last three biennia new on-farm food safety requirements and notable pesticide phase-outs
have increased demand for program services that exceeds resources, which are appropriated entirely
from the state’s Model Toxics Control Account.
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Investigation and Enforcement Process

How does PMD’s enforcement process work?

PMD has a consistent enforcement process as described below. However, within statutory require-
ments and limitations, a unique case may warrant handling in a slightly different manner.

PMD has a well established process for determining appropriate actions when violations occur. First
though, the investigator must obtain sufficient evidence to prove a violation. The “burden of proof”
for PMD (and other administrative agencies) is a “preponderance of evidence.” A simple definition
of preponderance is “more likely than not.” If an investigator obtains evidence that it is more likely
than not that a violation occurred, PMD will proceed with some type of action.

On the surface, “preponderance” seems like a simple way of proving violations of pesticide law but,
in reality, it is sometimes very complex. This is especially true in drift complaints where more than
one potential source is identified and the various sources use the same pesticides.

Consider a drift complaint against an orchardist. If the orchard is the only potential source and the
complainant’s property tests positive for the same pesticide that the orchardist used, there is likely a
preponderance of evidence that a violation occurred. But what if there are other orchards in the area
and they use the same pesticides as the first orchardist? Maybe some of them are closer in proximity
to the orchard from where the drift was alleged. Could the positive sample analysis be the result of
an earlier drift from one of the other orchards? PMD must consider all of the other evidence such as
eye-witness testimony, weather records and more in order to make a determination. The reason PMD
does not take action in particular cases is the same - the burden of proof was not met.

Each complaint that involves potential violations of pesticide law is treated as unique to the circum-
stances of the incident. No determinations are made as to whether a violation has occurred until the
investigation is completed.

Pesticide drift is the most common complaint investigated by PMD. Violations most commonly cited
for drift incidents include the following:

e RCW 15.58.150(2)(c) which prohibits the use of pesticides “contrary to label directions”, and
WAC 16-228-1500(1)(b) which prohibits the use of pesticides “inconsistent with the labeling...”

e RCW 17.21.150(4) and WAC 16-228-1500(1)(e) which prohibit operation in “a faulty, careless,
or negligent manner”

e WAC 16-228-1200(1) which prohibits the use of pesticides “in such a manner as to endanger
humans and their environment...”

e WAC 16-228-1220(2) which prohibits application of pesticides in a manner that causes injury to
humans

PMD has an established review process for every case investigation. Upon completion of the case,
the investigator forwards the entire case file via the Compliance Program’s database to their Area
Manager. The Area Manager then determines, according to program procedures, whether the case
should be closed with no action, a Notice of Correction (NOC) or other informal action, or whether
the case should be forwarded for formal action review. Decisions by the Area Manager are guided by
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the requirements in law (RCW 43.05.110) and program policy. While the occasional minor violation
may warrant only a verbal warning or advisory letter, almost all violations result in either an NOC or
formal action in the form of a civil penalty (monetary fine) and/or license suspension.

RCW 43.05.110 requires PMD to issue an NOC on all first-time violations unless the violation meets
one of the following criteria. The violation:

¢ has a probability of placing a person in danger of death or bodily harm,
¢ has a probability of causing more than minor environmental harm,

¢ has a probability of causing physical damage to the property of another in an amount exceeding
one thousand dollars, or

e was committed by a business that employs 50 or more employees on at least one day in each of
the preceding 12 months.

PMD is required to treat all violations according to the requirements in RCW 43.05.110. Bound

by law, PMD has been somewhat conservative in the past on human exposure violations. If a com-
plainant claimed to be exposed to a pesticide, but reported no symptoms or ill effects, PMD usually
issued an NOC.

With new insight on applying the “probability of placing a person in danger” criteria, PMD’s
position on such cases has been evolving over the last few years. When people are exposed to a
pesticide, they are placed in danger of bodily harm even if they do not become ill from the exposure.
Further, persons may be placed in danger of bodily harm even when they are not exposed directly
from drift. For example, a highly toxic pesticide drifts onto a residence, but not directly onto any
person. Shortly after the drift, the homeowner comes into contact with the residues. In this case, the
drift has placed someone in danger of bodily harm. For first-time violations', PMD will evaluate all
of the evidence and circumstances and determine whether a civil penalty and/or license suspension is
appropriate.

What is the process for formal action?

PMD’s process for formal action applies to both inspections (discussed later in this report) and com-
plaint investigations. PMD uses enforcement discretion such as verbal warnings or advisory letters
for very minor or de minimus types of violations. All other types of violations are addressed either
with an NOC (referred to as informal action) or by formal action in the form of monetary fines and/
or license suspensions.

According to RCW 43.05.110, NOC:s are a form of technical assistance since they give the infractor
a chance to correct violations without receiving a fine or suspension. The NOC describes the viola-
tion, the necessary actions to correct it and the date by which it must be corrected.

Since it is not a penalty, infractors have no legal right to appeal an NOC. However, PMD has on rare
occasions rescinded NOCs when an infractor proved that the NOC was issued in error.

One reason an infractor might be interested in getting an NOC rescinded is because the next step is

1 The decision on whether a violation should be addressed with an NOC or move forward for formal action review
only applies to a first-time violation. If an infractor has previously received an NOC for the same or similar type of
violation, WSDA forwards the case for formal action review.
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formal action. Though an NOC is technical assistance and meant to provide an opportunity to come
into compliance without receiving a fine or suspension, the NOC also becomes the legal foundation
for proceeding to formal action if there is a repeat violation of the same or similar law or rule.

Assuming that an NOC was previously issued, or the violation meets one of the criteria in RCW
43.05.110, PMD will proceed with formal action. Any time PMD intends to issue a fine or license
suspension, the alleged infractor has certain “due process” appeal rights provided for by law?.

The alleged infractor must first receive notice that PMD intends to assess a fine or suspend their
license. PMD provides such notice in a legal document called a Notice of Intent (NOI). The NOI
describes the evidence obtained by PMD during the investigation, the particular laws and rules that
were violated, and the amount of fine or license suspension that PMD intends to impose. With the
NOI, PMD also sends the alleged infractor their appeal rights and a Request for Hearing form, which
must be filled out and submitted within 25 days. If the alleged infractor fails to submit the hearing
form within the 25-day timeframe, the WSDA Director will issue a default order imposing the pen-
alties in the NOI.

The Request for Hearing form allows the alleged infractor to respond in one of three ways. They
can admit to the violations and waive their right to a hearing, in which case the Director imposes the
penalties in the NOI. They can appeal the allegations by requesting a hearing, or they can request to
settle the matter while still reserving their rights to a hearing if settlement negotiations are unsuc-
cessful.

PMD attempts to settle almost all cases without a hearing. Often times the penalty in the settlement
is somewhat reduced from the penalty in the NOI. While it may seem that penalties should not be re-
duced in settlement agreements, the reality is that administrative hearings are very resource and cost
intensive. A reduction in the penalty is sometimes the only incentive for an alleged infractor to settle.
Settlement agreements are the normal way of doing business for most administrative agencies.?

If a settlement cannot be reached, the case is heard in front of an administrative law judge (ALJ) that
is assigned by the Office of Administrative Hearings. After the hearing is concluded, the ALJ issues
an Initial Order with his or her conclusions. The ALJ’s Initial Order is reviewed by the Director who
will then issue a Final Order.

The Administrative Procedures Act (RCW 34.05) provides that the parties have the opportunity to
ask for review of any of the findings or conclusions made by the ALJ in the Initial Order and the
Director may issue a Final Order that is the same as, modifies or disagrees with the Initial Order.

RCW 17.21.340 of the Washington Pesticide Application Act provides that any of the parties or a
person aggrieved by a decision of the Director can ask for reconsideration. The Final Order (or
order issued after the reconsideration process if that occurs) may be appealed to an appropriate
Superior Court. The process, called “judicial review,” may result in approval or disapproval of the
Director’s Final Order or possibly a remand back for further proceedings before the Director. Further
appeals are possible to the state Courts of Appeal or the Washington State Supreme Court. It is very
rare for a case to be appealed, but it has happened more than once.

2 WSDA must follow the Administrative Procedures Act, RCW 34.05, and its own administrative procedures policy.

3 The Administrative Procedures Act strongly encourages agencies to settle matters informally rather than through
administrative proceedings; RCW 34.05.060.
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How does WSDA determine the amount of penalty?

As set by statute, the maximum civil penalty that PMD can assess for any single violation is $7,500.
To ensure that penalties are “fair and uniform” PMD uses a penalty matrix in rule, WAC 16-228-1130.

The typical penalty for a non-serious, first-time violation is $200 to $500 and a license suspension of
two to six days. The typical penalty for a first-time human exposure violation is $350 to $550 and a li-
cense suspension of five to nine days; however, PMD typically goes beyond the matrix penalty levels
(as allowed by rule), when there are multiple people that are affected by a drift or when there are mul-
tiple growers that sustain damage from a single drift event. PMD may also refer appropriate cases to
the U.S. Environmental Protection Agency (EPA) for criminal prosecution or civil action. For further
explanation of the PMD’s penalty process and the rules that apply to penalties, see Appendix A.

Complaints

During FY13 (July 1, 2012 - June 30, 2013), PMD investigated 157 complaints. Nearly 83% of those
complaints (130) involved pesticide applications with the remaining 27% unrelated to actual applica-
tions (e.g., structural pest inspections or licensing complaints).

PMD has a statutory requirement to respond to all human exposure complaints immediately and to all
other complaints within 48 hours. PMD responded within one working day to 98% of all complaints.

Complaints are classified by PMD according to the following activities:

o Agricultural incidents that occur in farming, forestry or greenhouses

e Commercial/Industrial incidents by licensed operators in offices, restaurants, homes or landscapes
e Applications or inspections for wood destroying organisms

e Residential pesticide applications by a homeowner, resident or neighbor

e Right-of-Way applications made to locations including public and private roadways, electric
lines, irrigation canal banks, etc.

e Other including licensing, storage, registration and records

Figure 1. FY13 complaints received by PMD by type of activity.

Residential (non Right-of-Way
commercial)
10%
Structural/Wood Other
Destroying 14%
4%

icultural
Commercial/ gncultura
i 27%
Industrial
40%
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Agricultural Complaints

Most complaints with violations that involved drift occurred when pesticides were applied to
orchards. This is not unexpected as orchards tend to be located in more populous areas on the east
side of the state and may be on smaller acreages intermixed with other crops, housing and heavily
traveled roads. Complaint distribution has been consistent over the years and points to the need for
greater education of applicators, particularly in regard to drift reduction techniques.

Non-Agricultural Complaints

Similar to the agricultural complaints, drift complaints rank number one for cases within the non-
agricultural sector. Other frequent cases include the failure to obtain the proper license type for the
application, inadequate record keeping and the intentional spraying of another person’s property.

Location and Frequency of Complaints

There are significant differences in population dynamics, types of pest problems and the nature of
complaints between Eastern and Western Washington. Most complaints from Western Washington
involved structural pest inspections, residential pesticide applications by a homeowner, resident or
neighbor, intentional misuse and unlicensed applicators. Most complaints from Eastern Washington
involved agricultural applications, license issues and drift.

The complaints received by counties are an almost 50/50 split between Eastern and Western Wash-
ington (Table 1).

Table 1. Number of FY13 complaints received by county.

Eastern WA No. of Western WA No. of
Counties Complaints Counties Complaints
Adams 2 Clallam 1
Asotin 1 Clark 4
Benton 3 Cowlitz 2
Chelan 10 Grays Harbor 1
Columbia 1 Island 2
Douglas 4 Jefferson 1
Ferry 1 King 25
Franklin 7 Kitsap 8
Garfield 0 Lewis 0
Grant 6 Mason 2
Kittitas 2 Pacific 0
Klickitat 0 Pierce 8
Lincoln 3 San Juan 0
Okanogan 2 Skagit 4
Pend Oreille 2 Skamania 0
Spokane 13 Snohomish 8
Stevens 2 Thurston 3
Walla Walla 5 Wahkiakum 0
Whitman 5 Whatcom 8
Yakima 11 W. WA Total 77
E. WA Total 80 Combined WA Total 157
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Type of Pesticide Involved

In general, there are five basic types of pesticides in use:

e Herbicides: To control weeds and other plant pests

Insecticides: To control harmful insects and pests

Rodenticides: To control mice, rats and other rodents

Fungicides: To control specific fungus that give rise to diseases

Fumigants: To control most all pest in soils, stored commodities, or structures

As indicated in Table 2, the vast majority of complaints received by PMD in FY'13 involved
herbicides and insecticides. These two pesticide types are used most frequently and there are more
obvious detrimental effects from herbicide and insecticide misuse. Herbicides and insecticides are
also generally applied at a higher frequency with power equipment over larger areas.

Table 2. FY13 complaints by pesticide type.

Pesticide Type |No. of Complaints
Herbicides 86
Insecticides 31
Rodenticides 4
Fungicides 3
Fumigants 2

Herbicide drift constituted the greatest number of complaints accounting for more than double all
other pesticide types combined. Two herbicides, glyphosate and 2,4-D, were the most frequently
reported active ingredients for complaint investigations (Table 3).

Table 3. Herbicide active ingredients most commonly involved in FY13 complaints.

Active Ingredient No. of Complaints
Glyphosate 38

2,4-D 36
Dicamba 18
Triclopyr 11
Permethrin 15
Bifenthrin 8

Nature of Complaints

Drift continues to be the most frequent type of complaint involving pesticide applications. However,
complaints about potential misuse — the wrong product used to control pests or complaints about a
neighbor’s use — remain frequent. Licensing, records, notification and pest inspections were the most
frequent non-application complaints. Complaints are categorized by the nature of the initial com-
plaint as shown in Figure 1.
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Figure 2. Initial complaints received by WSDA in FY13 by category.

15

An investigation may reveal that the complaint is not valid, substantiate the initial complaint, or find
more violations than originally suspected. For example, PMD may investigate an initial complaint
about drift but then determine that drift did not occur. However, the investigator may find that the
applicator applied at the wrong rate or did not keep proper records. Although the applicator would
not be cited for drift, he or she could be cited for being faulty, careless and negligent, using the
pesticide in a manner that is inconsistent with label requirements or for recordkeeping violations.

In this report, when complaints involve multiple categories, the most serious complaint is used to
categorize the case. For example, a complaint involving human exposure caused by drift from an
application by an unlicensed applicator would be categorized as human exposure even if the final
outcome of the case was no action needed or a Notice of Correction for recordkeeping. Usually
the initial complaint is a fairly reliable indicator of the final outcome of the case and reflects the
concerns of the complainant.

Drift and Direct Human Exposure

Of the 157 total complaints received by PMD in FY13, 72 involved drift. By far, most were the
result of ground applications (61). Forty-one of the complaints involved possible human exposures
while 31 involved plant or property damage (Table 4).

Table 4. FY13 PMD drift data.

Plant/Property Total with
Category Human Health Damage Total Action
Aerial Drift Cases 4 7 11 5
Ground Drift Cases 31 24 56 46
Total 35 31 66 51
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Of the 35 human exposure drift complaints, some evidence of exposure was found in 26 cases.
Twenty one of these were from agricultural applications while the remaining five were the result of
commercial or homeowner applications to landscapes. In nine of the cases, there was insufficient or
conflicting evidence to support an infraction.

Cases involving Children

During this reporting period, there were four cases involving children as detailed in Table 5.

Table 5. PMD FY13 investigations cases involving children.

Case No. Summary Active Ingredient Action Penalty
DLZ-0006-13 | School employee treated play- Cyfluthrin NOI Settlement
ground equipment for wasp con- of $900
trol. Children were not allowed to and a nine
use playground until pesticide had day license
dried. Seven children were exposed suspension
to dry pesticide residues. with Mr.
DeGon who
was the Public
Operator
making the
application
DLZ-0020-12 | Commercial applicator treated a Fipronil NOC |N/A

small area of the school structure
and fence for insects. Alleged
contact with dried pesticide
residues. DOH concluded child’s
symptoms were not consistent with
the pesticide that was applied.

JGA-0004-12 | Aerial application to potatoes Oxamyl NOI Settlement of
drifted onto adjacent property ) $1,600 with
exposing eight persons including | Pyraclostrobin Mr. Hanshew
six children. Metriam as the .

Commercial
Applicator
responsible
for the
Commercial
Operator’s
actions

RDS-0021-12 | The school failed to properly Triflualin NOC |N/A
notify students of an application of
pesticides in a greenhouse creating | 150Xaben
the possible exposure situation. No Glyphosate

reported exposures.
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Sev